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W e l c o m e  a n d  I n t r o d u c t i o n s

•Session hosted by Construct ion 
Industry  Advisory Counci l

• In t roduct ions – share your :
• N a m e
• Ti t l e
• O r g a n i z a t i o n
• F a v o u r i t e  F a l l  a c t i v i t y



P r e s e n t e r s

Tr o y  B a r i l  - P a r t n e r ,  M i l l e r  T h o m s o n

C a r e y  Ta i t  - C h i e f  E s t i m a t o r ,  P C L 
C o n s t r u c t i o n  M a n a g e m e n t



I n d u s t r y  W o r k i n g  G r o u p

• C o n s t r u c t i o n  A d v i s o r y  C o u n c i l  s e t  u p  w o r k i n g  g r o u p

• G r o u p  t a s k e d  w i t h  d e v e l o p i n g  a  s e r i e s  o f  i n f o - s h e e t s  
a n d  h o l d i n g  e d u c a t i o n  s e s s i o n s  o n  c o n t r a c t  r i s k  
c l a u s e s  t h a t  a r e  p e r c e i v e d  a s  c h a l l e n g i n g

• G O A L :  To  i m p r o v e  c o m m u n i c a t i o n  a n d  u n d e r s t a n d i n g  
a n d  a c h i e v e  a  m o r e  a p p r o p r i a t e  r i s k  a l l o c a t i o n



W h a t  i s  “ R i s k ”

• R i s k  ex i s t s  as  a  c ons equenc e  o f  unc e r t a i n t y
Examples of Risk in Construction Projects

Weather Unexpected conditions

Errors in cost estimating and/or 
scheduling Delays

Financial difficulties Strikes

Faulty materials Faulty workmanship

Operational problems Inadequate plans and/or 
specifications

Natural disasters



G e t t i n g  t o  R i s k  A l l o c a t i o n

• Cons t ruc t ion  con t rac ts  inc lude  a  compac t  
o f  r igh ts  and  ob l iga t ions  be tween the  
par t ies ,  by  wh ich  the  par t ies  a l loca te  
respons ib i l i t i es  be tween themse lves  in  
respec t  o f  the  r i sks  tha t  may  occur.



G e t t i n g  t o  R i s k  A l l o c a t i o n

• The  impac t  o f  r i sk  can  be  p roper ly  de f ined  
by  th ree  key  e lements :

• T h e  a s s e t  t h a t  i s  t o  b e  c o n s t r u c t e d  b y  t h e  
c o n t r a c t o r ;

• T h e  t i m e  a t  w h i c h  t h e  a s s e t  m u s t  b e  
c o m p l e t e d  b y  t h e  c o n t r a c t o r ;  a n d

• T h e  a m o u n t  t h e  o w n e r  i s  o b l i g a t e d  t o  p a y  t h e  
c o n t r a c t o r.



H o w  t o  A l l o c a t e  R i s k

• Proper  r i sk  iden t i f i ca t ion  and  equ i tab le  
d is t r ibu t ion  o f  r i sk  i s  the  essen t ia l  
i ng red ien t  to  inc reas ing  the  e f fec t i ve ,  
t ime ly,  and  e f f i c ien t  des ign  and  
cons t ruc t ion  o f  p ro jec ts .



H o w  t o  A l l o c a t e  R i s k

• R isk  shou ld  be  a l loca ted  to  a  par ty  IF :
• T h e  r i s k  i s  w i t h i n  t h a t p a r t y ’ s  c o n t r o l ;

• T h e  p a r t y  c a n  t r a n s f e r  t h e  r i s k ,  f o r  e x a m p l e ,  
t h r o u g h  i n s u r a n c e ,  a n d  i t  i s  m o s t  e c o n o m i c a l l y  
b e n e f i c i a l  t o  d e a l  w i t h  t h e  r i s k  i n  t h i s  f a s h i o n ;

• T h e  p r e p o n d e r a n t  e c o n o m i c  b e n e f i t  o f  
c o n t r o l l i n g  t h e  r i s k  l i e s  w i t h  t h e  p a r t y  i n  
q u e s t i o n ;



H o w  t o  A l l o c a t e  R i s k

• R isk  shou ld  be  a l loca ted  to  a  par ty  IF :
• To  p l a c e  t h e  r i s k  u p o n  t h e  p a r t y  i n  q u e s t i o n  i s  

i n  t h e  i n t e r e s t s  o f  e f f i c i e n c y,  i n c l u d i n g  
p l a n n i n g ,  i n c e n t i v e  a n d  i n n o v a t i o n ;  a n d / o r

• T h e  r i s k  e v e n t u a t e s ,  t h e  l o s s  f a l l s  o n  t h a t  p a r t y  
i n  t h e  f i r s t  i n s t a n c e  a n d  i f  i t  i s  n o t  p r a c t i c a b l e ,  
o r  t h e r e  i s  n o  r e a s o n  u n d e r  t h e  a b o v e  
p r i n c i p l e s ,  t o  c a u s e  e x p e n s e  a n d  u n c e r t a i n t y  b y  
a t t e m p t i n g  t o  t r a n s f e r  t h e  l o s s  t o  a n o t h e r.



G r o u p  Q u e s t i o n

• Owners :

• H o w  d o  y o u  m a k e  r i s k  a l l o c a t i o n  d e c i s i o n s  
i n t e r n a l l y ?

• Consu l tan ts /Cont rac to rs :
• H o w  o f t e n  d o  y o u  h a v e  c o n c e r n s  r e g a r d i n g  r i s k  

a l l o c a t i o n  i n  c o n t r a c t s ?
• H o w  o f t e n  d o  y o u  r a i s e  t h e s e  c o n c e r n s ?
• H o w  r e c e p t i v e  a r e  o t h e r  p a r t i e s  w h e n  y o u  d o ?



R i s k  A l l o c a t i o n  C o n c e r n s

• Inc reas ing  inc iden ts  o f  down load ing  r i sks  
on  to  consu l tan ts  o r  con t rac to rs  tha t  may  
be  bes t  re ta ined  by  the  owner

• Savvy  con t rac to rs  w i l l  p r i ce  in  r i sk  o r  
choose  no t  to  b id

• Less  savvy  con t rac to rs  w i l l  m iss  th is  and  
expose  p ro jec t  to  r i sk



G r o u p  Q u e s t i o n

• Cont rac to rs /Consu l tan ts :

• H o w  d o e s  a  d i f f i c u l t  r i s k  a l l o c a t i o n  c h a n g e  t h e  
w a y  y o u  b i d ?

• Owners :

• I n  d e t e r m i n i n g  r i s k  a l l o c a t i o n ,  d o  y o u  
c o n s i d e r  t h e  i n c r e a s e d  c o s t  o r  r i s k  o f  l o s i n g  
b i d d e r s ?



I s s u e s  I d e n t i f i e d  b y  I n d u s t r y

• Over  the  pas t  year  indus t ry  has  iden t i f i ed  
severa l  con t rac t  i ssues  o f  concern .  The  
f i r s t  f i ve  we focused  on  were :

• Aw a r d  d e l a y s ;
• H o l d b a c k s ;
• I n d e m n i t i e s ;
• S i t e  C o n d i t i o n s ;  a n d
• U n k n o w n  C o n d i t i o n s



I n f o  S h e e t s

• In t roduce  a  s ing le  top ic  o f  concern

• Prov ide  an  example

• Address  the  t yp ica l  o r ig ina l  in ten t

• Iden t i f y  why  the  c lause  i s  p rob lemat ic

• Propose  a l te rna t i ve  op t ions

• Sugges t  s t ra tegy  fo r  indus t ry



A w a r d  D e l a y s

• Concerns  w i th  requ i r ing  con t rac to rs  to  ho ld  
p r i ce  beyond 30  days

• Owners  look ing  to  p rov ide  t ime to  eva lua te

• Causes  supp ly  cha in  d is rup t ion

• Cont rac to rs  w i l l  p r i ce  th is  r i sk  in

• Impac t  concur ren t  b idd ing  and  p lann ing



A w a r d  D e l a y s

• Be t te r  op t ions :
• D o n ’ t  r e q u i r e  p r i c e  h o l d s  b e y o n d  3 0  d a y s
• I f  r e q u i r e d ,  a l l o w  f o r  p r i c e  n e g o t i a t i o n s
• P r o v i d e  b i d  r a n k i n g s  d u r i n g  a n a l y s i s  o r  

n a r r o w  l i s t  t o  t o p  t h r e e  t o  p r o v i d e  c o n t r a c t o r s  
w i t h  f l e x i b i l i t y

• A l l o w  c o n t r a c t o r s  t o  p r o v i d e  a l t e r n a t i v e  p r i c e  
o n  b i d  f o r m s  f o r  s h o r t e r  a w a r d s



A w a r d  D e l a y s  D i s c u s s i o n

• How o f ten  does  th is  c lause  show up?

• What  a re  some o f  the  un in tended 
consequences?

• What  o ther  op t ions  wou ld  a l low the  owner  
p roper  t ime to  eva lua te  b ids  w i thou t  
sh i f t i ng  r i sk  to  the  con t rac to r?



H o l d b a c k s
• Concerns  w i th  any  non-s ta tu to ry  ho ldback
• Owner  a t tempt ing  to  ensure  con t rac to r  

per fo rmance  o r  l im i t  owner  r i sk
• Ho ldbacks  c rea te  cash f low issues  and  lead  

to  con t rac to r  f inanc ing  p ro jec ts
• Cash f low res t r i c t ions  l im i t  ab i l i t y  o f  

con t rac to rs  to  b id  and  pursue  work
• C lauses  a re  lega l l y  p rob lemat ic



H o l d b a c k s

• Be t te r  op t ions :
• R e l y  o n  p r o j e c t  t e a m  t o  a s s e s s  p r o g r e s s  

b i l l i n g  a n d  p a y  a c c o r d i n g l y
• U s e  p e r f o r m a n c e  b o n d s  a n d  l a b o u r  b o n d s
• S t r u c t u r e  c o n t r a c t s  t o  h o l d  c o n t r a c t o r s  

a c c o u n t a b l e
• P l a c e  a  r e a s o n a b l e  v a l u e  o n  d e f i c i e n c i e s  a n d  

t a s k s



H o l d b a c k s  D i s c u s s i o n

• How o f ten  a re  non-s ta tu to ry  ho ldbacks  
p resen t  in  con t rac ts?

• What  k ind  o f  con t rac t  mechan isms migh t  be  
more  e f fec t i ve  in  ensur ing  per fo rmance  and  
de l i ve ry?



I n d e m n i t i e s
• Indemni f i ca t ion  c lauses  have  become very  

b road  and  sweep ing ,  inc lud ing  par t ies  no t  
par t  o f  the  con t rac t

• Owners  a re  look ing  to  m in im ize  the i r  r i sk  
and  ass ign  a l l  r i sk  fo r  a l l  pa r t ies  on  the  
con t rac to r

• Cont rac to rs  canno t  be  respons ib le  fo r  
th ings  ou ts ide  o f  the i r  con t ro l



I n d e m n i t i e s

• Be t te r  op t ions :

• A l l o c a t e  r i s k  t o  t h e  p a r t y  t h a t  i s  m o s t  i n  
c o n t r o l  o f  t h a t  r i s k

• D i s c u s s  r i s k  a l l o c a t i o n  w i t h  a l l  p a r t i e s

• C o n s i d e r  l i m i t i n g  t h e  c o n t r a c t o r ’ s  
i n d e m n i f i c a t i o n  i n  a  r e a s o n a b l e  w a y

• A d o p t  C C D C  i n d e m n i f i c a t i o n  w o r d i n g



I n d e m n i t i e s  D i s c u s s i o n

• What  has  led  to  the  inc reased  scope  o f  
Indemni ty  c lauses?

• How o f ten  a re  these  c lauses  appear ing  in  
con t rac ts?

• What  o ther  s t ra teg ies  m igh t  he lp  owners  
accompl ish  the i r  ob jec t i ves  w i th  these  
c lauses?



S i t e  C o n d i t i o n s
• S i te  cond i t ion  c lauses  sh i f t  l i ab i l i t y  to  the  

con t rac to r  fo r  th ings  l i ke  g round  cond i t ions  
regard less  o f  whe ther  accura te  in fo rmat ion  
was  p rov ided  to  them

• Cont rac to rs  can ’ t  p r i ce  th is  r i sk  in  wh ich  
cou ld  led  to  ca tas t roph ic  impac t

• Cont rac to rs  can ’ t  do  s i te  inves t iga t ion  work  
w i thou t  guaran tee  o f  award



S i t e  C o n d i t i o n s

• Be t te r  op t ions :

• P r o v i d e  a s  m u c h  s i t e  i n f o r m a t i o n  a s  i s  
p o s s i b l e

• R e v i s e  t h e  c l a u s e  t o  n o t e  t h a t  u n k n o w n  o r  
c h a n g e d  c o n d i t i o n s  w i l l  b e  a d d r e s s e d  w h e n  
e n c o u n t e r e d



S i t e  C o n d i t i o n s  D i s c u s s i o n

• How o f ten  do  s i te  cond i t ions  c lauses  
appear  in  con t rac ts?

• What  o ther  s t ra teg ies  m igh t  work  to  
a l loca te  th is  r i sk  and  manage i t  be t te r?



U n k n o w n  C o n d i t i o n s

• These  c lauses ,  common dur ing  COVID-19 ,  
pu t  the  en t i re  r i sk  o f  pandemic  o r  unknown 
de lays  on  the  con t rac to r

• Owners  a re  a t tempt ing  to  l im i t  the i r  r i sk

• Cont rac to rs  can ’ t  be  he ld  respons ib le  fo r  
someth ing  beyond the i r  con t ro l



U n k n o w n  C o n d i t i o n s

• Be t te r  op t ions :

• C o n s i d e r  s c h e d u l e  a n d  c o s t  r e l i e f  i f  u n k n o w n  
c o n d i t i o n s  a r e  e n c o u n t e r e d

• A l l o c a t e  t h e s e  r i s k s  t o  t h e  p a r t y  m o s t  i n  
c o n t r o l  o f  t h e  r i s k



U n k n o w n  C o n d i t i o n s  D i s c u s s i o n

• Outs ide  o f  the  pandemic ,  was  th is  t ype  o f  
c lause  common?

• How have  con t rac to rs  dea l t  w i th  them?

• What  o ther  s t ra teg ies  m igh t  work  be t te r  fo r  
owners?



S m a l l  G r o u p  D i s c u s s i o n

• What  o ther  con t rac t  i ssues  can  c rea te  r i sk  
a l loca t ion  imba lances?

• How can  owners ,  consu l tan ts ,  and  
con t rac to rs  co l labora te  on  the  i ssue  o f  
con t rac t  r i sk  a l loca t ion?



N e x t  S t e p s

• Share  your  examples  and  feedback  w i th  us

• p r e s i d e n t @ s c a o n l i ne . c a

• Rev iew the  in fo  shee ts  and  p rov ide  no tes

• Work ing  g roup  to  deve lop  new in fo  shee ts  

• I f  you ’ re  in te res ted  in  engag ing  on  th is  
top ic ,  le t  us  know



Together,  We Bui ld  Saskatchewan
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